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PURPOSE. This circular explains how Indian Health Service (IHS)

VEnagenent Representatives are to attenpt to settle all |nvest|gated Equa
Enpl oyment  Opportunity (EEQ conplaints; There is no corresponding Public
Heal th Service (PHS) or Departnent of Health and Human Services (DHHS)
instruction

COVERAGE. This circular applies to all IHS EEO conplaints including
Cormi ssioned Corps cases.

AUTHORITY. Title VIl of the Gvil Rights Act of 1964, as anended. The
settrement attenpts described in this circular are authorized by 29 CFR
1613.217.  This Equal Enployment Opportunity Conmission (EECC) regul ation
provi des agencies with an oPRortun|ty,to seek resolution of EEO conplaints
on an informal basis after the conplaints have been investigated. For
Conmi ssioned Corps cases, the authority for settlement attenpts after
investigation is found at Part 2, Section D4f of the Conmissioned Corps
Personnel Manual .  The appoi ntnment of Management Representatives is
authorized by IHS Crcular No. 85-2 of July 12, 198

BACKGROUND.  EEO discrimnation conplaints can produce a significant drain
on tne financial and human resources of an organization. The use of
Managenment Representatives in settlement attenpts after investigation has
proved to be helpful in other Federal agencies, therefore that practice is
Instituted as a formal procedure with this circular.

POLICY. It is the policy of the IHS that settlement attenpts be made at
The earliest possible tine and at the |owest possible Ievel and should be
pursued throughout the entire conplaint process. Attenpts to settle al

I nvestigated EEO discrimnation conplaints by a Minagement Representative
are mandatory.

prstripution:  PSD oof
Date: May 8, 1989
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6. RESPONSIBI LI TI ES

A, Director, IHS (or designee)

L.
2.

Forwards case files to Area Director for settlement attenpts;

Approves/ di sapproves any EEO settlements reached by a Managenent
Representative,

Ensures trained Management Representatives for the Agency.

For |HS Headquarters settlement attenpts, performs the functions
of an Area Director.

B. Director, EEQGvil Rights (EEQ CR

L.
2.

4,

Provides technical assistance and guidance to the Mnagement

Signs off on all settlement agreements and obtains ot her
headquarters and departmental “approval s/signatures, as necessary;

For |'HS headquarters, perforns the functions of an Area EEQ CR
Manager :

Provides training to Managenent Representatives.

c. Headquarters Personnel Oficer

1,

Gves informal advice and technical guidance, as requested, to the
Area EEQ CR Manager and to the Management Representative;

Signs off on I'HS Headquarters settlements, and a% Area office
seft|ements that require Departnental aPprovaI, en such
selt,tllements are in accord wth personnel |aw, regulations and
pol i ci es.

D. Area Director

1,

Appoints and ensures training for the Managenment Representatives
for the Area;

Assigns cases to Managenent Representative for settlement attenpts;
Consi ders and approves or disapproves all Mnagenment
Representative proposals for settlenment and encourages
explorations of alternative approaches to settlenent.

| mpl ements settlement agreenents for |HS Headquarters,
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E. Area EEQ CR Manager

1. Provides technical assistance and guidance to Management
Representative;

2. Meets with the Management Representative on any settlement
proposal s and participates in settlement meetings;

3. Prepares settlenment documents in proper formt;

4, Presents settlement proposals to a proPriate officials and
transmts themto the next level of authority for review and
si gnat ures.

F. Area Personnel Oficer

1. Provides technical assistance and guidance to Minagenent
Representative, as requested:

2. Signs off on settlenent agreement, when it is in accord wth
personnel |aws, regulations and policies.

G Managers and Supervisors

1. Cooperate with the Management Representative and give information,
suggestions and concurrence as necessary/appropriate to achieve a

settlenent.
7. PROCEDURES
A, Managenent Representatives
1. Appoi nt nent

Each IHS Area Director shall appoint a mninum of two individuals
to serve as Area Minagement Representatives. The Director, |HS,
appoints a mnimmof three individuals at headquarters. A new
representative shall be appointed whenever an incunbent Managenment
Representative is unable or unwilling to conplete a term of

Servi ce. AEpm ntments nust be in witing, wth copies to the
Director, EEQCR and to the Area EEQ)CR Manager.
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2. Qualifications

a. Managenent Representatives nust have the ability to:

0 |Oomwluni cate wel| wth persons of different backgrounds and
evel s;

0 Work within established EEO and personnel principles;

0 Understand the problens of enployees and the functions of
managenent ;

0 Analyze facts;
0 Be fair and objective; and

0 Be able to exercise creativity in arriving at problem
sol utions.

3. Termof Service

Managenent Representatives shal|l serve for an initial termof 2
K/gars, whi ch may be extended for a second term Service as a

nagement Representative is an opportunity to devel op manageri al
skill's.  For that reason, the appointment Is usually rotated after
two terms of service.

Conflict of Interest

A case may not be assigned to a J\/hnaﬁenent Representative when there
woul d be a conflict of interest in that person's involvement in the
case. A conflict would exist whenever the conplainant, the named
official (or the subject of the conplaint), or any key witness
supervised, supervises or is supervised by the Minagement
Representative. Conflict also exists whenever the Minagement
Representative (1) has a personal friendship with either of the
parties, or, \(N%) feels that he/she could not be objective in the
assignment.  Wen there is a conflict with regard to all Mnagenment
Representatives in an Area (as would be the case if, for exanple, the
conpl aint was against the Area Director) , a Management Representative
from headquarters shall be assigned to the case by the Director, |HS.

Scope of Responsibilities of Management Representative

1. Representation of |HS-wde interest

The Management Representative function indicates the intent of the
Director, IHS, to settle EEO discrimnation conplaints at the
earliest possible time. The I\/ana?enﬁnt Representative nust weigh
the interests of the IHS as a whole 1(I-Ieadquart.ers and Area
Ofices) and devel op an assessnent of the positions of managenent
and the conplainant.
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| ndependence

The Managenent Representative must use independent judgnent, based
on the facts, in making a reconmendation to the Area
Director/Director, |HS

Negotiating/ Settlenent Style

The Management Representative has broad discretion in deciding how
to approach a possible settlement, but should use the EEQ)CR
Manager and Personnel Oificer as resources for technica
information and for feedback on planned approaches.

Contact with Conpl ai nant and/or Named Official

The Managenent Representative does not investigate a case, and
does not supplement the investigative file, 'Thus, the Minagenent
Representative should not contact either the conplainant or the
nanmed official to get nore facts, when reviewing the file. If
more information is needed, the Management Representative shall
discuss this with the EEQ’CR Manager: a supplenmental investigation
coul d be conducted. The Managenent Representative may contact the
conpl ainant or the named official, if clarification is needed on
rel1ef that is being sought, but only after discussing this with
the EEQ'CR Manager. \hen such contacts occur, the Management
Representative shall remnd the parties that For el present ations
of any particular options for settlement cannot be made without
aut hori zatioN frominvolved managenent officials.

| ssues of Discrimnation

The Managenment Representative may not decide whether or not there
was discrinmnation (hased on race, color, religion, sex, nationa

origin, age or handicap) in the case. An official determnation

on that issue is made only by the Director, IHS. The Managenent

Representative nust approach the case as an enployment problemin
which a reasonabl e settlenent is desired.

D. Steps in the Settlenment Process

.

Timng
The Area Director shall assign a case to a Management
Representative after the case has been investigated and hoth
Part|es to the case have had an opportunity to comrent on the

ile. Conments of the conplainant will have been forwarded to the
Area Director fromthe Director, EEOCR or, the Area Director
will receive notice that there were no conments. Suppl enenta
investigations, if any, will have been done.
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File Review

The Managenent Representative thoroughly reviews the investigative
file, paying particular attention to the EEO Counselor's
recomendat ions for informal adjustnment, usually found on Page 6
of formHHS-652, "Final EEO Counseling Report.?

Devel oping |deas for Settlenment

The I\/anaEenEnt Representative wll discuss ani/] I ssues that require
more background or technical know edge with the EEQ' CR Manager and
Personnel Oficer of the Area Office, appropriate mnagers and
supervi sors, necessar¥,techn| cal offices (for exanple, the

Regi onal Personnel Cffice or a budget office) and with IHS
headquarters as necessary, and may use all these officials as
resources for feedback on settlemént ideas.

Preparation of Menorandum of Recommendation for Settlement

The Managenment Representative shall prepare a Menmorandum of
Recommendation for Settlement. The memorandum shall contain a
proposal for settlement and a justification for the proposal which
shal | be submtted to the Area Director for consideration and
action. The Managenent Representative's independent |hudgnent S
critical. The Management Representative ma%/ revise the menmorandum
after consultation with the Area Director, but only if that is

mut ual |y agreeabl e.

Processing of Proposed Settlement Docunment, when Accepted by Area
DiTector

a. When an Area Director accepts a I\/anagerrent Representative's
proposal for settlement, the Area EEQ CR Manager shall prepare
a settlement document in the format provided in DHHS
Instructions  1613-3-U.

b. The Area EEQ'CR Manager shall obtain input on the settlenment
document fromthe Director, EEQCR Personnel Oficer, and
Chief, Conplaints Section, make a witten record of comments
received, and make appropriate changes in the document.
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C. An adjusted document will be signed by: (1) Managenment

RePresent ative, (2) Area ERQ CR Manager, (3) Area Personnel
8‘ |cter, (lél?_lSArea rector, (5) Director, EEQ CR and (6)
rector, :

The proposed settlenent document requires the approval of a
Regi onal Personnel Officer (RPO when it involves a personnel
action. An RPO may also require that RI%roposed personnel
actions be subject to RPO approval. RPGs may require that
settlements involving personnel actions be approved by the RPO

If the proposal involves an exception to a merit promotion
Bl an, any retroactive personnel action which gives a financial
enefit, or_attorney's fees, departnental aPprovaI must  be
obtained. The docunment shall be submtted for signature by
the Regional Personnel Oficer and then to the Director

EEQ CR, who wi |l see that the document receives the proPer
cl earances/signatures at the Headquarters and DHHS |evels.

6. Presentation of Proposed Settlenent to Conpl ai nant

d.

\Whenever Deﬂartment al clearance is required and such

cl earances have heen obtained on the settlenent proposal, the
Director, EEQCR shall informthe Minagement Representative,
inwiting, that the proposal my now be offered to the

conpl ai nant. \Wen Headquarters clearances are not required,

the Managenent Representative may offer a proposal to a

cgtnpl a|orl1ant once Area clearances and approval s have been

obt ai ned.

The Area EEQ CR I\/hna%er shal | schedule a neeting with the
conpl ai nant _and/ or the conplainant's representative. The
Managenent Representative shall present the proposal and
either obtain signatures of acceptance or negotiate on further
changes to the proposal. The Area EEQ'CR Manager shall
participate in this neeting to provide technical assistance.

The signed docunent shall be sent to the Director, EEQCR for
signature and decide whether the case requires other

officials’ signatures, and if so, obtain such signatures
before presenting it to the Director, IHS, for final approval.
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Fol | ow-up Processing of a Settlenent

The Area EEQ'CR Manager is responsible for followup on the

inpl ementation of the settlement terms. Regular reports to the
Director, EEQCR are required until full inplenentation has been
achi eved.

Fol | ow-up processing if there is no settlenent

a.

Wien the Area Director does not accept the Managenent
Representative's Recommendation for Settlement, a Menorandum
of Recommendation shall be sent to the Director, EEQCR with
a report of the results of the settlenment attenpt, as required
in Paragraph 9(a).

Wien the conplainant refuses to accept the Managenent
Representative proposal and no acceptable alternative proposal
can be devel oped, the Area EEQ CR Manager shall informthe
Director, EEQCR of this fact, in witing, and return the
investigative file, as provided in paragraph 9(a).

If either (a) or ('"b) occurs, the Director, EEQ CR shall
prepare a proposed disposition of the case may continue to
seek a settlenent in the case according to his/her discretion.

Ti mefranmes and Docunentati on

a.

Results of the settlenent attenpt nust be put in witing and
returned, with the investigative file, to the Director,

EEO CR within 30 days of the assignment of the case to the
Managenent Representative. Nanes of individuals in
attendance, date of the settlenment attenpt, and a specific
statenment(s) as to the reason an offer(s) was refused by the
conpl ai nant or managenent , nust be included in the
correspondence to the Director, EEQOCR

Requests for extension of the 30-day period nust be made to
the Director, EEOCR and will be granted if the requesting
of fice shows how the extension will assist in a resolution
attenpt that is already in process.

. Rhoades, M,D.
Assistant Surgeon General
Director



